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1.Introduction Citizenshipandindigenouscitizens

Inthemodernnation-statesystem,theethicalimportanceofabstractprinciplessuchas

equalityandfreedomisvirtuallyuniversallyaccepted.Buteventhoughalmostallwilladmit

totheimportanceoftheseideas,thesequalitieshaveneverbeenequallydistributedamong

populations.Onemajorreasonforthishasbeenthatthecompleteenjoymentofequalitiesand

freedomsintherealworldhasbeenguaranteedbynation-statesonlytofullcitizens,ofwhom

statesrequiredloyaltyandserviceinreturn.Andfullcitizenship,whetherinancientAthensor

inrevolutionaryParis,hastendedtobegrantedinwaysthatreflectexistingstructural
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inequalities.ThusinthecaseoftheFrenchRevolution,forexample,the・UniversalDeclaration

oftheRightsofManandtheCitizen・wasquicklyre-interpretedwithastressontherightsof

men.Actuallyunequalgenderrelationssawthecitizenshiprightsofwomencircumscribed,as

wereindeedthoseofchildrenandforeignerstoo.Thetranslationoftheabstractideaofequal-

ityintorealityhasinvariablybeenaccompaniedbythetraducing,tosomedegree,oftheorigi-

nalideal.Nonetheless,theimportanceofabstractprinciplesisdemonstratedbythemodern

historyofminoritystrugglesinmodernnation-states,whetherofwomenorofethnic,racialor

ofsexualminorities,whichrecordshowthoseexcludedfromfullcitizenshipinnation-statefor-

mationshavesetaboutrealizingtheprincipleofequality.

Anyexaminationofthehistoryofsuchstrugglesforcitizenshiprightsrevealsthatthere

isaconstantdebateoverthemeansandtheendsofequality.Shouldminoritygroupmembers

aimtogainthesamerightsandobligationsasmembersofmajoritygroupsthroughsomeform

ofassimilationprogram inwhichtheyattempttobecomejustlikethemajority?Orshould

theirminoritystatusinsteadbeclaimedasgroundsfortheallocationofspecialprivilegesand

dispensationstorelievetheeffectsofinstitutionalizedinequality?Howmuchdifferencecanbe

maintainedwithintheframeworkofliberalstates,inwhichcitizenshiprights,inprinciple,are

supposedtobethesameforallcitizens?2）

SeylaBenhabibsuggeststhatcitizenshipisoftentakentoconsistofthreeintegralele-

ments:acollectiveidentityofsomeboundedpoliticalentity,privilegesofpoliticalmembership

suchasself-governmentandparticipationindecision-making,andsocialrightsandclaims.

Lookingattherightsandbenefitsofcitizenshipinmoredetail,Benhabibdetailsfirstlycivil

rights:tolife,liberty,property,freedom ofconscience,freedom tocontract,freedom ofmar-

riageandsoforth.Inthepoliticaldomain,rightsincludeself-determination,therightstovote

andtobeelectedtooffice,therightstofreespeech,association,andconscience,etc.Theprin-

cipalsocialrightsincludeforexamplethosetounionize,tohealth,towork,topensions,hous-

ing,andeducation.3）TopresentBenhabib・sproposalsinaslightlydifferentformat,citizenship

ofaparticularpoliticalentityconferstherighttoparticipateinhowthatentityisgoverned.In

ordertoensurethatpeople・scapacitytoparticipateismaximizedandthatcertainpeopleor

groupsarenotexcluded,itisnecessarytoguaranteeminimumrightswithregardtoeducation,

housing,work,aswellastoensurethatpeopleenjoyabroadrangeoffreedoms.Atfirstglance,

itappearsclearthatitwouldbeagoodthingforeverybodytoenjoytheserights,inequal

amounts.Indeed,thateverybodyshouldreceivethesamesocialgoodsandservicesseems,at
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firstglance,tobeagoodnon-discriminatoryprincipleuponwhichtooperate.

Toreturntotherealworld,however,theguaranteeofformalequalityandthesametreat-

mentandservicestoall,whilecontributingonasymbolicleveltotheredressingofexisting

inequalitiesandoppressions,aswellasonapracticallevelbyencouragingmovementsforso-

cialchange,isclearlyinsufficient,asshownbythecasesofwomen,indigenouspeoples,mi-

grants,andsoon.Theinstitutionofsomesimpleandunvariegatedequalitywithincompetitive

systemstendstoallowthoseactuallypossessingthegreatestamountofpowertoconsolidate

theirgains,andthusreinforceactuallyexistinginequalities,fortheyhavethegreatestcapacity

toact.Thusinpoliticalphilosophy,itiscommonlyacceptedthatspecialcaseswillrequirespe-

cialtreatmentintheinterestsofjustice.

Pragmatics,asNancyFraserhasnoted,statesthatdifferentmarginalizedpeopleneeddif-

ferentthings.Some,suchastheworkingpoor,mayneedeconomicredistribution,whileothers,

suchasstigmatizedsexualminorities,mayneedculturalrecognition,stillothers,forexample

women,mayneedacombinationofthese,togetherwithpoliticalempowerment.Thereisno

singlemodel,sheargues,thatfitsallgroups.4）AsIrisMarionYounghasnotedwithreference

tothecaseofNativeAmericanpeoples,justiceforthemrequiredthegrantofspecialrightsin

recognitionofspecialneeds.Inparticular,toachievefullsocialparticipationandinclusion,

whiletheyhadspecificpolitical,legalandcollectiverightsastribemembers,theyalsopos-

sesseduniversalcivilandpoliticalrightsthatwereidenticaltothoseofotherUScitizens.

Turningthispointintoamoregeneralstatementaboutminorityrights,Youngarguesthata

combinationofgeneralandparticularrightsisnecessaryformanyoppressedanddisadvan-

tagedgroupstoenjoyequality.5）Extendingsuchideastoindigenousgroups,WillKymlicka

hasproposedwithregardtopoliticalequalitythattheyrequiremoreself-government,aswell

asmorerepresentationinnationalandregionalparliaments.Towardsincreasingtheireco-

nomicsituation,heindicatesaneedformorelandrights,aswellasmoreconsultationoverland

useprograms.6）

Overall,theadvancedliberalstatesoftodayaremovingtowardstheconstructionofspe-

ciallegalregimesforindigenouspeopleswithintheframeworkofexistingstates.Bantinget

aliahavenotedwithregardtoCanada,Australia,NewZealand,Scandinavia,Greenlandand

theUnitedStatesthat,・allofthesecountriesaccept,atleastinprinciple,theideathatindige-

nouspeopleswillexistintotheindefinitefutureasdistinctsocietieswithinthelargercountry,

andthattheymusthavethelandclaims,culturalrights（oftenincludingrecognitionof
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customarylaw）,andself-governmentrightsneededtosustainthemselvesasdistinctsocie-

ties.・7）Thisisclearlyamajorturnaroundfrompoliciesofindiscriminatemurder,whichwere

stillpracticedinremoteAustralia,forexample,lessthanacenturyago,orevenfromtheforci-

bleassimilationpracticesthatcontinuedatleastupuntilthe1970sinmostcountries.Andyet

itisperhapsalessprogressivedevelopmentinpracticethanitmightappear.

InthecontextoftheAustraliandebateoncitizenshipandindigenouspeoples,thereisgen-

eralacademicagreementonthepointthatsuchgroupsrequirevariegatedcitizenshipthatis

partlyuniversal,inthatitscontentisidenticaltothatofotherAustralians,andyetalsopar-

ticular,inthatsuchcitizenshipmustalsobeconsiderateofthespecifichistoryandcultureof

indigenousAustralians,aswellasoftheinstitutionalandstructuraldisadvantagesthatthey

face.Inbrief,themainparticularcitizenshiprightsthatareclaimedrefertolandrights,cul-

turaldevelopmentandindigenouslaw,whilethemainuniversalcitizenshiprightsthatare

claimedrefertohumanrights,education,development,health,politicalparticipation,lifeand

soon.

Inthispaper,IreviewthehistoryofAboriginalcitizenshiprights,focusingonthetransi-

tionfrom auniversalistconceptionofcitizenshipaccordingtowhichindigenouspeoples

neededtoassimilateinordertogainrights,toamorevariegatedmodelofcitizenship,inwhich

indigenouspeopleheldthesamerightsasotherAustralians,andalsopossessedarangeofpar-

ticularindigenousrights.Reconstructingthishistory,myaimistodrawattentiontohowre-

centindigenouspolicyisattemptingtobringaboutamergerbetweenindigenouscitizenship

rightsanduniversalcitizenshiprightsastheypertaintoland.Forwhereasindigenousland

titlehasbeengrantedasbothinalienableandascommunalbyAustraliancourtsinrecognition

ofcustomaryownershipandusagepatterns,therecentHowardgovernment,thesucceeding

Ruddgovernment,andalsoprominentfiguresinindigenouspoliticsarepressuringforashift

fromcommunaltoindividuallandownership,inordertoencouragemoreentrepreneurshipand

economicdevelopment.Thissituationgivesrisetoadilemma:ontheonehand,individualized

landownershipwouldmeanthesuccessofassimilation,atleastwithregardtoindigenousland

practices,andprobablywithregardtocustomarylawandotherland-basedpracticestoo.And

yetitishardlypossibletodenywhatisauniversalcitizenshiprightofallAustralians,namely,

toownlandasindividuals,inordertoensurethecontinuationofspecificindigenousland-

relatedpractices,withoutactinginahighlyilliberalfashion.
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2.Post-settlementindigenous settlerrelations

OnestartingpointfornarratingthehistoryofBritain・scolonizationofAustraliais1788,

whentheFirstFleetarrivedinwhatbecameknownasSydneyHarborcarryingsomeoftheex-

cesspopulationmaderedundantbytechnologicaldevelopmentsassociatedwithindustrial

capitalism whatBaumanhastermed・wastedpeople・8） togetherwithprisonguardsto

managethem.Thismotleycrew・settled・Australia,accordingtothesubsequentlydominant

narrativeofAustralianhistory,claimingfirstallofeasternAustraliaandthenlaterthewhole

continentfortheBritishCrown.

Accordingtointernationallawofthetime,Australiacouldsimplyhavebeenclaimedas

BritishbasedonthefactthatBritainhadinvadedthecontinentandconquereditspeople.In

thiscase,theindigenouspopulationwouldthenhavebecomeBritishsubjects,withallthe

rightstoland,forexample,thatthisstatusentailed.Anotheroptionwastogainlandthrough

treatieswiththeindigenousinhabitants,buttheearlycolonizersdeemedthistobeimpractica-

ble,forthearrivingcolonialistsconsideredthatthelocalAboriginesshowednosignsofhaving

anorganizedgovernment,werenotsettledinanyoneplace,andwerethusinsufficientlycivi-

lizedtobecapableofdrawinguptreatiesorgivingtheirconsenttolandtransfers.9）

Consequently,afatefulthirdoptionwastaken,withtheBritishsettlersdeterminingthatin

legalterms,Australiawasaterranullius,alandthatpriortotheirarrivalhadnotbelongedto

anyone.ThisnotionwaslargelybasedontherepresentationstoBritishparliamentmadeby

JosephBanks,whoonhisbriefacquaintancewithAustraliagainedinJamesCook・svoyageto

Australiain1770,hadthoughtthatthepopulationofAboriginalpeoplewasverysmalland

coastal.Inhisview,thecontinentwasvirtuallyaterranullius,andwhatfewresidentsthere

werewouldquicklycedethegroundtothecolonizers.10）BasedonthesuggestionsofBanks,the

Britishhadmadethelandtheirsthroughtheprincipleofdiscovery.Theysimplytookoverthe

land,andwheretheirinvasionmetwithindigenousprotest,theprotestorsweredrivenoffwith

violence.11）Thereafter,Britishclaimstothelandwerecementedthroughsettlementanddevel-

opment.12）

Thatthiswasalegalfictionwasnosecret.TheBritishColonialOfficeandthecolonizers

inAustraliaengagedinconstantcommunicationconcerningthe・nativepresence・.TheColonial

Officetendedtocallforindigenousconsenttocolonizationaswellastheirprotectionfromthe

depredationsofsettlers,whiletheauthoritiesinAustraliashowednoinclinationtodealwith
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settlerviolenceagainstthenatives,whichincreasedsteadilyinscaleandintensityasthecolo-

nialpopulationexpanded.Asthoughdeterminedtomaketheclaim ofterranulliustrueby

eradicatingtheindigenouspopulationaltogether,thesettlerstookthebestland,killedthemen,

andsexuallyexploitedtheyoungwomen.Europeanillnessesagainstwhichtheindigenous

populationhadnoimmunitytookalargetoll,assistedbymalnourishmentrelatedtothede-

structionoftraditionallivelihoodsystems.13）

AfewhumanitariansinAustraliamadeproteststoLondon,buttheiractionshadconse-

quencesmainlyinLondon.In1837,theHouseofCommonsSelectCommitteeonAborigines

notedthatthecolonizershadengagedin・manydeedsofmurderandviolence・,andthe

SecretaryofStatefortheColonieswrotetotheGovernorofNewSouthWalesthat・allnatives

mustbeconsideredassubjectsoftheQueen・,andtoaffordthem protectionconsonantwith

thatposition.14）Thefollowingyearin1838,theAboriginesProtectionSocietywasestablished

inLondon,whilein1842,EarlGrey,theBritishSecretaryofState,instructedAustralian

Governorstospenduptofifteenpercentofland-revenue・forthebenefit,civilizationandpro-

tectionoftheAborigines・,aswellastosetasidereservesforthem.In1846Greyagaindirected

theauthoritiesinAustraliatosetasidelandfortheAborigines,andtoallowthecoexistenceof

pastoralleaseswithtraditionalhuntingandgatheringpractices,statingthatpastoralleases

・arenotintendedtodeprivethenativesoftheirformerrighttohuntoverthesedistricts,orto

wanderovertheminsearchofsustenance..exceptoverlandactuallycultivatedorfencedin

forthatpurpose・.15）Butsuchinstructionsconcerningtheneedforbenevolenttreatmentofthe

originalinhabitantswerebutdistantrumblingsinthefrontierregions.InAustraliansettlerso-

cietythroughthenineteenthcentury,theideathatthedevelopmentofAustraliawaswell

worththedestructionofAboriginalsocietywasdominant,andsubsequenttothepublication

ofDarwin・sTheoriginofthespeciesin1859,theideaofevolutionwasusedtolegitimizecolo-

nizationinAustralia,andtoexcuseexterminationoftheindigenouspeoples.Colonizationwas

defendedasanexampleofsocialevolution,ofsurvivalofthefittest.16）

Towardsthemid-nineteenthcentury,immigrationfrom Britainincreasedrapidly,with

freemigrantsjoiningthealmost150,000convictswhohadbeentransportedtoAustraliaby

1852.Inthatyear,thewhitepopulationwassomethingover400,000,androseto1.1millionby

1860duetotheeffectsofthegoldrushesofthe1850s.Aboriginalnumbersatthistimefellto

around180,000,incomparisontotheestimatedpopulationofaround500,000atthetimeof

colonization.17）Terranulliuswasalmostbecomingareality,andpublicpolicywasre-designed
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soastoachievethisendcompletely.Duringthelate-nineteenthcentury,indigenouspeoplede-

terminedbytheauthoritiestobeof・pureblood・wereincreasinglysegregatedongovernment-

controlledreserves,whereitwasenvisagedthattheywoulddieoutoverthecourseofafew

generationsasaresultoftheirallegedgeneticinferiority.18）Asfortheincreasinglynumerous

・half-castes・,astheyweretermedintheofficialterminology,theyweretobeseparatedfrom

theirfamiliesandcommunities,tobeplacedeitherinchurchorgovernmentinstitutionsthat

wouldraisethemaswhitepeople,orplacedwithwhitefamiliesthatwouldperformthesame

function.

Thispolicywasbegunin1881inVictoria.19）TheVictorianpolicyofassimilation,note

ChestermanandGalligan,inwhichhalf-casteswereaccordedtreatmentas・freeandequalciti-

zensofthecolony・,instarkcontrasttotheirfull-bloodcounterparts,・wasanimportantprecur-

sortonationalcitizenshippractices・20）,astheotherstatesweresoontoadoptsimilarmeasures

（Queenslandin1897,NewSouthWalesin1910,etc.）.Colonialpolicy,inotherwords,operated

tograntcitizenshiprightsonlytohalf-castesseentobecapableofassimilating,whilefull-

bloodswereseentobedoomed,andweretargetedforsegregation.Afterfederation,thepolicy

waslittlechanged,andassimilationpoliciesaimedathalf-castesandsegregationpoliciesaimed

atfull-bloodscontinuedtobeendorsedashumanepracticewellintothemiddleofthetwenti-

ethcentury,evenafteranthropologicalworkespeciallyofthe1930sthatfocusedonindige-

nousAustralianshadthoroughlydiscreditedsuchnotionsofracialhierarchy.

3.Assimilationasprogress

In1937,theindigenousaffairsbureaucracy,attheCanberraConferenceofChiefProtectors

andAboriginalProtectionBoards,affirmedthat・thedestinyofthenativesofaboriginalorigin,

butnotofthefullblood,liesintheirultimateabsorptionbythepeopleoftheCommon-

wealth.・21）Tothisendtheauthoritiescontinuedtostrive,removingchildrenfromparents,and

segregating those perceived asdoomed fullbloodsin reserves.AsJ.McEwen,the

CommonwealthMinisterchargedwithAboriginalpolicystatedin1939,theaimofAboriginal

policywastoachieve・theraisingoftheirstatussoastoentitlethembyrightandbyqualifica-

tiontotheordinaryrightsofcitizenship.・Inhisview,thiswastotakegenerations.22）Ifwetake

suchideasatfacevalue,thenassimilation,evenasitaimedfortheeradicationofAboriginal

difference,stillconstitutedaformofprogress,albeitonethatwaslimitedtothoseperceivedas

beingofmixeddescent.
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Inthe1950s,thestatusoffull-bloodAboriginalpeopletookaturnforthebetter,as

AboriginalpolicycameundertheresponsibilityofPaulHasluck,whowastheCommonwealth

MinisterforTerritoriesfrom1951to1963.HasluckheldthatindigenousAustralianswereciti-

zensfrombirth,asaccordingtoAustralianlaw.However,notallenjoyedfullcitizenshiprights,

atleast,notyet,becausesomewerestilltobecomefullycapableofexercisingtheserights.

However,suchrestrictionsneededtobecontinuallymonitored,andliftedasindigenousper-

sonsgainedtheabilitytoliveasotherAustraliansdid.Basically,Hasluck・didnotseeindige-

nousAustraliansasdisabledbyvirtueoftheirraceortheirgenes;rather,their・incapacities・

wereculturalandhistoricalandwerethereforeopentocorrectionbyeducation.Inhisview,

someindigenousAustraliansacquiredmorequicklythanothersthecapacitiestoconducttheir

liveswithoutspecialregulations.・23）Inthebackgroundofthisshiftinpolicy,wecanlocate

globalchangesregardingtheuniversaldisapprovaldirectedattheracisttenetsofNazism,as

wellastheriseofdecolonization.Forthesereasons,overtracismwasnolongerapolicyoption

forAustralia.Therewasnolongeranoptiontokeepfull-bloodedAboriginalpeopleoutsideof

Australiansociety;theonlysolutionthatthegovernmentperceivedwastoabsorbsurviving

indigenousfamiliesandindividuals,whetherofmixeddescentorso-calledfull-bloods,into

・theAustralianwayoflife・.

Thecolonialviolenceofassimilationpolicyhasbeencomprehensivelycritiqued.Thatis,

assimilationenvisagedthatAboriginalpeoplewouldgraduallyassimilateasindividuals.This

processentailedthattheywouldexittheAboriginalgroupsinwhichtheyhadgrownup,and

througheducationandworkinAustraliansociety,beliberatedfromtraditionalstructuresand

practicesandbeincorporatedintothenationalAustraliancommunity.Whilethisdidprovide

adirectpathtocitizenshiprights,thispathenvisagedtheextinctionofAustralianaboriginal

groupsperse.AssimilationwasatonceameansforAboriginalpeopletoimprovetheirsocio-

economicandpoliticalpositions,andalsoforAustraliansettlersocietytoresolvethe

・Aboriginalissue・foronceandforallviathedisappearanceofAustralianAboriginesasadis-

tinctgroup.

Recognizingthiscolonialintenttoobscurehistoricalviolencethroughassimilationpolicy,

itstillneedstoberecognizedthatassimilationdidallowAboriginestogainsomebenefits,even

asitdeniedparticularindigenousrightstoland,forexample,andinvolvedthecontinuationof

thepolicyofremovingmixedbloodchildrenfromtheirfamiliesforadoptionintowhitefami-

liesortheirraisingaswhiteinstateinstitutions.Themajorbenefitwasthatassimilationpolicy
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requiredthatpoliciesthatdiscriminatedagainstAboriginalpeoplesonracialgroundsbeelimi-

nated,orbelimitedbysunsetclauses.24）Assimilationwastoleadtofullcitizenshiprightsfor

Aborigines,albeitintheundeterminedfuture.

TheCommonwealthandStateministerswhoconstitutedtheNativeWelfareConference

summedupthispolicyshiftinastatemententitled・Thepolicyofassimilation・,ofJanuary1961:

ThepolicyofassimilationmeansintheviewofallAustraliangovernmentsthatallaborigi-

nesandpart-aboriginesareexpectedeventuallytoattainthesamemanneroflivingas

otherAustraliansandtoliveasmembersofasingleAustraliancommunityenjoyingthe

samerightsandprivileges,acceptingthesameresponsibilities,observingthesamecus-

tomsandinfluencedbythesamebeliefs,hopesandloyaltiesasotherAustralians.Thus,

anyspecialmeasurestakenforaboriginesandpart-aboriginesareregardedastemporary

measuresnotbasedoncolourbutintendedtomeettheirneedforspecialcareandassis-

tancetoprotectthemfromanyilleffectsofsuddenchangeandtoassistthemtomakethe

transitionfromonestagetoanotherinsuchawayaswillbefavourabletotheirfutureso-

cial,economicandpoliticaladvancement.25）

Thusassimilationwastobeameasureagainstdiscriminationandtowardsthefullinclu-

sionofindigenouspeoplesintotheAustralianmainstream.Underminingracialdeterminism

andshiftingthelocusofdifferenceontomorals,lifestyle,cultureandsoonthatwereamenable

tochange,assimilation,・understoodasanassaultondiscrimination,wasapopularandprogres-

sivecause.・26）Admittedly,theonusforchangewasputontheminority.Butsuchofficialpro-

nouncementsdidrevealapoliticalwilltodevelopindigenouscapacitiessuchthatthegrantof

fullcitizenshiprightscouldbemade.

Duringthe1960s,however,theConferenceadapteditsviewpoint,andinanimportant

shift,declaredin1965thatAborigines・willchoose・toattainasimilarmannerandstandardof

livingasotherAustralians.Thisrelaxationofpolicyinthe1960s,suggestsBroome,wasinflu-

encedgreatlybyinternationaltrendssuchasthemovementagainstSouthAfricanapartheid

policy,aswellasthedecolonizationmovementsupportedbytheUnitedNations.27）Henceforth,

thedissolvingofindigenoussocietyintothemainstreamwouldbelessunilaterallydriven;im-

plicitly,therewastobemorenegotiationconcerninghowassimilationpolicywouldbecon-

ducted.
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4.Earlyseparatismandtheinternationalcontext

Theindigenousassimilationpolicyunfoldedalongsidevariousmovementstogrant

Aboriginalpeoplesmorerights.Thesewereledbothbywhitesandbyindigenouspeoples,and

someearlyproposalsarenotablefortheirradicalnature.Ina1927petitiontothefederalgov-

ernment,acertainColonelJ.C.Genders,acommitteememberoftheAborigines・Friends・

AssociationofSouthAustralia,whichhadbeenfoundedin1858,madeaproposalconcerning

thefutureofindigenouspeople.Inhisview,ArnhemLandinthefarnorthofAustraliashould

beturnedintoastatereservedforAboriginalpeople.Ifthisfirstexperimentsucceeded,then

otherAboriginalstatesmightalsobecreatedwheretraditionallifestylesstillsurvived.

TerritoryshouldbegrantedalsotothedetribalizedAboriginesalienatedfromtheirtraditional

lands,hestated.Aboriginalpeoples,Gendersargued,neededtohaveself-governmentwithin

theseproposedstates,andalsospecialrepresentationinparliament.Inthisprogram forthe

resolutionoftheAboriginalissue,indigenouspeoplesweretobeincorporatedintothefederal

systemofAustraliawiththeirownstate.InamannersomewhatreminiscentoftheWilsonian

principlethatpeopleshadtherighttoself-determination,theyweretoenjoyself-rule,presuma-

blytodevelopindirectionsoftheirownchoosing.FailingtoobtainAFAbackingforhispro-

posal,GendershadestablishedtheAboriginesProtectionLeagueofSouthAustraliain1925,

andpresentedtheplantothegovernmentascomingfrom thisorganization.Atthetime,it

gainedsomesupportfrom theAboriginalAdvancementAssociation,aswellasfrom thean-

thropologistandpoliticianHerbertBasedow.28）

TheCommunistPartyofAustraliaputforwardsimilarideas.Roughlyinlinewiththepo-

sitionoftheCommunistInternationaloncolonizedpeoples,theCPAannounceda14pointpro-

gramcallingfortheabolitionofforcedindigenouslabour,equalwagesforall,theabolitionof

theAboriginalProtectionBoardsthatrantheassimilationandsegregationprograms,and

・therestorationtoAboriginesofcentral,northernandnorth-westAustraliawiththerightsof

independentrepublics;andthedevelopmentofAboriginalculture.・29）

TheseideasputforthbyGendersandtheCPA,letusnote,echoedtheearlierwritingsof

GeorgeAugustusRobinsoninthemid-nineteenthcentury.Robinson,whoservedasChief

ProtectorofAboriginesinVictoriaduringthe1830sand1840s,hadseenAboriginesasana-

tionwhoownedthelandthatthesettlershadtakenover,andbelievedthattheoriginalowners

shouldbegiven・areasonableshare・intheirformercountry.30）Hisideas,however,weretobe
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oflittleconsequentialinfluence,aswasthecaseoftheproposalsofGendersandthe

CommunistPartyofAustraliaalmostacenturylater.

Allthesame,itseemsclearthatglobaldevelopmentsofthe1910sand1920swerehaving

adirectbearingonthedomesticdebateconcerningindigenouspeoples.Australiawasafound-

ingmemberoftheLeagueofNationsaswellastheInternationalLabourOrganization,and

undertheprovisionsofArticle23boftheLeagueofNationsCharter,itwasboundtoengage

inthe・justtreatmentofthenativeinhabitantsofterritoriesundertheircontrol・.Whileperhaps

theAustralianindigenouspopulationwasnotexactlywhatthearticlehadinmind,clearlythe

analogywasnotdifficulttosee.Similarly,Article22oftheCharterstipulatedthatmember

stateshadaresponsibilityforthewellbeinganddevelopmentofcolonizedandotherprotected

people.This,despitethelegalfictionofterranulliusuponwhichAustraliansettlementwas

founded,couldclearlybeappliedtothecaseoftheindigenouspopulation.

Further,AustraliaratifiedtheLeagueofNationsConventionAgainstSlaveryin1926,and

theILOConventionAgainstForcedLabourin1930.Giventhatnativepeoplescontinuedtobe

massacredinruralareas,andoftenwereforcedtoworkforscantyrationswithnopay,these

internationalagreementsmeantthattheissueofAustralia・streatmentofindigenouspeoplebe-

cameonethatconcerneditsinternationalobligations,andalsoitsdesiredself-representationas

anenlightenedandcivilizeddemocraticstate.31）Evidently,theseinternationalnormsrein-

forcedexistingdomesticliberaldoubtconcerningtheveryproprietyofAustralian・settle-

ment・,andbroughtsometosuggestthatthebestpracticablesolutiontotheexistingproblem,

giventhatthemassdepartureofthesettlersocietyseemedoutofthequestion,wastoaccord

indigenouspeopletheirownhomeland,asperthethenhighlyinfluentialWilsonianprinciples

ofself-determinationforpeoples,eitherinafederalstructurejoinedwiththeotherstates,orin

theformofindependentaboriginalrepublics.

ProgramstosetasidelargetractsoflandtobecomeanAboriginalstateoranAboriginal

republic,neverfoundanypoliticaltraction.WhileAustraliangovernmentsmightsupportthe

ideathatpeoplesoverseashadarighttoself-determination,theynevercountenancedthisidea

domestically.Indeed,partoftherationaleforassimilationwastomaketheclaimsofsettlerso-

cietytotheAustraliancontinentirrefutable.IftherewerenomoreAboriginesasadistinctpeo-

ple,butonlyAborigineswhohadbeenassimilatedintoAustraliansociety,thenthedubious

legalandmoralfoundationsoftheAustralianstatewouldbestabilized.Evenliberalandpro-

gressiveAustraliansinfavourofAboriginalcitizenshiptendedtoconsidertheterritorial
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integrityofAustraliasacred;thebestfuture,forthem,wasforAboriginestobecomejustlike

them,throughassimilation.Thisremainedthegovernment・sresponsetothechanginginterna-

tionalenvironmentthatcalledforAboriginalpolicytobereformeduntilthe1970s.

5.Indigenousrightsmovements

Indigenousmovementscallingforfullcitizenshiprights,andfortheimplementationofso-

cialupliftprogramstothatend,werealsogaininginstrengthduringthe1920sand1930s.

Theirgoalsweretosomeextentconsonantwiththeaimsoftheofficialpost-1950sassimilation

program.AsAttwoodandMarkushavenoted,suchorganizationstendedtobemodernistin

theirorientation,calledformoreeducationandeconomicopportunitiesandincreasedpartici-

pationinpolitics,anddidnotforeseeafutureoutsideofAustraliansociety.Importantly,how-

ever,theydisagreedwiththemeansthatthegovernmentwasusingtoachieveitspolicygoals,

andsoonenough,theybegantakingthepositionthatAboriginaldifference,farfrombeinga

stigmathattheyneededtoeliminate,wassomethingthatAboriginesshouldbeproudof,and

whichtheyshouldstrivemaintainintothefuture.32）

InthestateofVictoria,WilliamCoopersetuptheAustralianAboriginesLeaguein1932

tocallforreformsinAboriginalpolicy.Hisorganizationcalledforindigenouspeopletobeac-

cordedrepresentationinfederalparliament,aswellasfortheestablishmentofaministryto

dealwithindigenousaffairs,andalsoofindigenousadvisorybodiesatstatelevel.Coopersub-

sequentlyworkedwithWilliamFergusoninNewSouthWalestore-establishtheAborigines

ProgressiveAssociation.OriginallyformedinSydneyin1924,GalliganandRobertssuggest

thatthisorganizationwas・possiblyinspiredbytheadvancementmovementintheUnited

Stateswhich,fromtheturnofthecenturyhadaimedatfullacceptanceofblacksbyencourag-

ingthemtobecomeexemplarycitizens,fullyassimilatedintomainstreamsociety.・33）

Whilethefirstincarnationofthisorganizationhadbeendisbandedin1927duetopolice

pressure,itre-formedinthe1930s,andaimedfortheacquisitionoffullcitizenshiprightsbyin-

digenouspeoplesthroughtheattainmentofwhitenorms.OnAustraliaDayof1938（the26th

ofJanuary）,whichmarkedthe150thanniversaryofcolonization,theAPAorganizedTheDay

ofMourningprotest,declaringthatacenturyandahalfaftertheseizureoftheircountry,it

wastimetoensurethattheoriginalinhabitantswereabletoenjoytheequality,responsibility

andqualityofbeingAustraliancitizens.34）Astheprotestmeeting・sresolutionstated,thegath-

eredAboriginalpeoples・protestagainstthecalloustreatmentofourpeoplebythewhiteman
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duringthepast150years,andweappealtotheAustraliannationoftodaytomakenewlaws

fortheeducationandcareofAborigines,andweaskforanewpolicywhichwillraiseourpeo-

pletofullcitizenstatusandequalitywithinthecommunity.・35）

Inthesameyear,WilliamFergusoncombinedwithCecilPattentopublishanarticleenti-

tled・Aboriginesclaimcitizen・srights!・inThePublicist.Here,theyclaimedthatthemajordiffer-

encebetweenwhitesandaborigineswasthepoortreatmentofthelatterbytheformer,even

thoughthelatterhadequalcapacitiesforcitizenship.Intheirwords,・thetypicalAboriginalor

half-caste,bornandbredinthebush,isjustasgoodacitizen,andjustasgoodanAustralian

asanybodyelse.［...］Weaskforequaleducation,equalopportunity,equalwages,equalrights

topossessproperty,ortobeourownmasters intwowords:equalcitizenship!・36）Thus

Aboriginalmovementstoo,werecallingforincorporationintoAustraliansociety,although

theyclearlyenvisagedthisasbeingaprocessquitedifferentfromthegovernment・sassimila-

tionpolicy.

Incidentally,itwasnotthecasethatindigenouspeopleheldnocitizenshiprightsatallat

thistime.ItisafeatureofAustralianindigenousaffairsthatrightswereaccordedpiecemeal,

accordingtoone・sstatusasanofficiallyassimilatedAborigineoratribalAborigine,aswellas

accordingtothestatethatoneresidedin.ThusVictorianAboriginalmencouldvotealready

in1856,atleastintheory,whiletherewerenolawsthatbarredVictorianAboriginalwomen

fromvotingeither,afteradultVictorianwomengainedthefranchisein1908.However,being

inaninstitutiondisqualifiedonefrom votingrights thistendedtoeliminatethevoting

rightsofalargenumberof・half-castes・whowereinstitutionalizedundertheprotectionandas-

similationpolicies andmanypeoplesimplywereunawareoftheirrighttovote.Chesterman

andGalligannotethatevenmostVictorianpoliticiansofthetimebelievedthatAborigines

werebarredfromvoting,soitislittlewonderthatmostAboriginesdidnotthinknortryto

vote.37）

AtthetimeofFederationin1901,indigenouscitizenstechnicallywereabletohavevoting

rightsnotjustinVictoria,butalsoinNewSouthWales,SouthAustraliaandTasmania.Even

inthelessprogressivestatesofWesternAustraliaandQueensland,indigenouspeopleholding

over100poundsworthofpropertyhadtherighttovote.However,duetodiscriminatoryleg-

islationputforwardafterFederationduringdeliberationsontheCommonwealthFranchise

Actof1902,universalsuffragewasgrantedtoalladultsovertheageof21exceptfor

・aboriginalnatives・.38）ThebasisforthisdenialwasaconditionintheConstitution（Section25）
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that,respectingstates・rights,statedthatpeoplebarredfrom votinginanystateofthe

Federationwerebarredalsofrom theCommonwealthfranchise.WesternAustraliaand

Queensland,wheretherelivedconsiderablenumbersofAboriginalpeople,hadstatelawsdeny-

ingAboriginesthefranchisereportedlybecauseoffearsabouthowthecomparativelygreater

numbersofAboriginesinthosestatescouldonedayseewhitesoutnumbered.39）

Itwasagainstthelackofparticipationinformalpolitics,aswellastheexclusionof

Aboriginalpeoplesfromsocialwelfare,theirlackofeducationalopportunities,badhealthcon-

ditions,andwhitesociety・sdiscriminatorytreatmentthattheAboriginalrightsmovementof

thepost-wareracampaigned,andgradually,orperhapsitismoreaccuratetosaygrudgingly,

theirdemandsweremet.VotingrestrictionsthatlimitedtheAboriginalfranchiseinelections

inQueensland,WesternAustralia,theNorthernTerritoryandtheCommonwealthwerenot

fullylifteduntilthe1960s,althoughcertaingroupsweregrantedthevoteearlier.Forexample,

aftertheSecondWorldWar,returnedAboriginalservicemenweregrantedtherighttovotein

returnfortheirservice,althoughfewwereabletotakeadvantageofthisrightduetolackof

knowledgeaboutthislegislation.Also,aspartofitsassimilationpolicy,theNewSouthWales

government,asdidotherstategovernments,provided・deserving・and・superior・indigenous

peoplewiththepossibilityofapplyingforExemptionCertificatesthatgavetheholderexemp-

tionsfrom allthelimitationsonindigenouspeoples,althoughforthemostpartthesewere

called・dogtags・or・beertickets・40）andwidelydisdainedbythetargetpopulation.41）

Allthesame,through the1940sand 1950s,federalpolicy concerning indigenous

Australianswasgraduallymadelessexclusive.TherelaxationofrestrictionsonAboriginal

peoplewasgreatlyadvancedbythefactthatduringtheSecondWorldWar,manyAboriginal

peoplehadworkedfortheAustralianmilitaryandthereafterusedthatcontributionasabasis

forclaimingcitizenship.42）Intermsoftherighttosocialwelfare,partlyinrecognitionofwar-

timeservice,theCommonwealthChildEndowmentwasgrantedtosettledAboriginalparents

notdependentongovernmentsupportin1941,andthismeasurewasextendedtoresidentsof

governmentandmissionreservesin1942.Inthesameyear,thoseAboriginesnotcoveredby

theAboriginalActs,whichistosaythosewhoheldExemptionCertificates,wontherightto

receiveoldagepensions,whichweremadeuniversallyavailablein1959.43）Alldifferencesin

theprovisionofsocialwelfarebetweenindigenousandotherAustralianswereeliminatedin

1966,exceptforunemploymentbenefits.Indigenouspeopleslivinginoutbackareaswereex-

cludedfrom receivingunemploymentbenefitsasamatterofcourse.Itwastheviewofthe

NoahMcCormack282



federalgovernmentthatsuchpersonswerenotunemployedsomuchasoutsidethelabour

market.Onlyinthemid-1970swasthisexclusionarypolicyeliminatedandindigenous

Australiansinremoteareasgrantedtherighttoreceiveunemploymentbenefits.44）

6.Landrightsasspecialindigenousrights

Bythelate1950s,Aboriginalorganizationswerenotjustcallingforfullcitizenshiprights;

theyalsoclaimedtherighttoremainadistinctpeople.Leadersbegantotalkaboutintegration

ratherthanassimilation,andaboutmaintainingAboriginaldifferenceintothefuture.45）

Assimilation,tosomedegree,wasnecessarytoparticipateinpoliticsandacquirecitizenship

rights.Butincreasingly,・Aborigineswerenotpreparedtoequatecitizenshipwiththelossof

culturalidentityandwiththeabandonmentofethnicattachments.・46） Forexample,the

AustralianAborigines・LeaguethathadbeeninvolvedintheDayofMourningprotestcommit-

teditselfin1957tofightingforAboriginalgroupsurvival,andforprideintheircustomsand

culture.47）Suchcallswerecentraltothelandrightsmovement,whichmoreandmorewasas-

sertingspecificAboriginalrightstoland,asopposedtotheformeremphasisongainingfor

AboriginesthesamecitizenshiprightsasallotherAustralians.AsAttwoodandMarkuscom-

ment,・theprimaryfocusofAboriginalpoliticsbegantoshiftawayfromtheideaofrightsfor

AboriginesasAustraliancitizenstothatofAboriginalrights,therightsofAboriginesasthe

Aboriginalpeoplesofthiscontinent.・48）

Anexampleofthewayinwhichcitizenshipclaimsmorphedintolandrightsclaimscanbe

seeninthecaseoftheGurindjipeople・sprotestmovementofthelate1960s.In1966,the

GurindjipeopleworkingonWaveHillstationintheNorthernTerritorybeganastrikefor

equalpay.Aboriginalpeoplehadmadesuchclaimsaroundthecountrysinceatleast1946,

whenprotestshadresultedinamajorincreaseinindigenoussalariesbeinggrantedin1949.

Butthesituationonmanystationswasstilloneofmassiveexploitation.Aborigineswereusu-

allypoorlypaidandoftenhousedinatrociousconditions.TheGurindjistrikersgraduallyex-

tendedthescopeoftheirclaimstoincludethereturnoftheirland,andultimately,the

governmentreturned26squarekilometersoftheWaveHillstation（outofover15,000square

kilometers）tothem,whilethestation・sowner,LordVestey,returnedafurtherninetysquare

kilometers.ThePrimeMinisterGoughWhitlamhandedoverafurther2,500squarekilometers

oflandin1975,andthatland,undertheprovisionsoftheAboriginalLandRightsActof1976,

wasmadeinalienablefreeholdland.49）

CitizenshipinAustralianindigenouspolitics 283



Theincreasing importanceplaced on Aboriginalland rightsgradually united the

Aboriginalmovements.In1972,youngAboriginalactivistssetupa・TentEmbassy・onthe

lawnsinfrontofParliamentHouseinCanberra,demandingtitlestoreserveandCrownland,

aswellassixbillionAustraliandollarsandapercentageofAustralia・sGrossDomesticProduct.

Theiremergencemarkedtheriseofapan-Aboriginalidentity,aswellasashifttowardsmore

directformsofprotestagainstdispossession.Inpartialresponsetosuchclaims,theAustralian

LabourPartygovernmentledbyGoughWhitlamthatcametopowerin1972setupaninquiry

intoAboriginallandrightsunderJusticeA.E.Woodwardin1973,althoughitspurviewwas

limitedtotheNorthernTerritory.Woodward・sinterimreportof1973proposedtheestablish-

mentofAboriginalLandCouncils・topromoteandrepresentthelandclaimsofthevarious

communities・oftheNorthernTerritory,whilehissecondreportin1974statedthatAborigines

hadarighttolandandalsotofinancialsupporttouseastheysaw fit.Heproposedthat

Aboriginesbegrantedfreeholdtitleoverreserveland,andthatanAboriginalLandFundbees-

tablished.AsforminingonAboriginalland,hesuggestedthatthisbeallowedoverAboriginal

objections・ifthenationalinterestrequiredit.・

TheWhitlamgovernmentdrewuplegislationbasedonWoodward・sfindings,andafterits

dismissalbytheGovernor-generalJohnKerr,theFraserLiberalgovernmentsubsequently

passedtheAboriginalLandRightsAct（NorthernTerritory,1976）.50）ThisActprovidedforex-

istingreserves,whichcoveredabout15%oftheNorthernTerritory,toberegisteredasinalien-

ablefreeholdlandheldintrustforAboriginalpeople,andalsosetupaprocessforindigenous

peopletolayclaimtounalienatedcrownlandandAboriginal-ownedland.Otherstatesimple-

mentedsimilargrantsoflandrights,withNewSouthWales,forexample,providingforreserve

landtobereclassifiedasindigenousownedfreeholdland,andalsoallocating7.5%ofstateland

taxesforfifteenyearstobuylandfordispossessedAboriginalpeople.Thisfundamountedto

between400and500millionAustraliandollarsby1998.51）Atthefederallevel,aftertheMabo

judgmentdiscussedbelow,PaulKeating・sLabourgovernmentsetupalandpurchasefund

throughthe1994IndigenousLandCorporationAct,whichwasallocated1.5billionAustralian

dollarsover10yearstobuyland.52）

Asof2006,around44%oftheNorthernTerritorywasAboriginalland.53）OftheAustralian

continentasawhole,whilesomelargelandclaimsarestillpending,itisestimatedthataround

16%ofthelandareaisowned,managedorcontrolledbyindigenousAustralians,withsome

two-thirdsofthislandbeing・desert・,intermsofclimate,andtherestbeingtropicalcoastline
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orislandterritory.54）Australianstateandfederalgovernmentsofthe1980sand1990s,both

LabourandLiberal,haveasawholecontinuedonwiththetrendtograntlandrightsto

Aboriginalpeoplesstilllivingontheirtraditionallands,aswellastoendowlandpurchase

fundswhosefunctionistoacquirelandforthedispossessedwithnopossibilityofreturningto

ancestraldomains.Thisprocesswasgreatlyadvancedbytwolegalcasesofthe1990sthat

foundinfavourofAboriginalclaimsthatindigenouslandrightshadsurvivedcolonization.

7.Therequirementofindigenousauthenticity

AccordingtotheMaboandWikHighCourtjudgmentsof1992and1996,indigenous

groupscouldgainlandrightsonconditionthattheydemonstrated,tothesatisfactionofthe

courts,genealogicaltieswiththeoriginalowners,andalsoprovedthattheycontinuedtomain-

taincustomarylawandtraditionalpractices.TheMabodecisionof1992foundbyasixtoone

majoritythattheMeriampeopleofMurrayIslandformedapermanentcommunity,withsocial

andpoliticalorganization,whohadcontinuouslyandexclusivelyenjoyedpossessionoftheis-

land.WhereastheCrown,intheHighCourt・sopinion,hadgainedsovereigntyin1879,the

MeriamPeople・slandrightshadsurvived,andwereprotectedbythecommonlaw.55）Asforthe

Wikjudgment,itfoundthatnativetitlecouldcoexistwithpastoralleaseswherethelandwas

neverfarmed,orwaswildandneglected.56）However,inbothjudgments,Aboriginallandrights

remainedsubordinatetowhitesettlerlandrights,andwereonlygrantedonthebasisthatthe

courtshadbeenpresentedwithproofthatthepeoplesconcernedhadmaintainedtheirtradi-

tionalcustomsandlawintothepresent.

Whetherthisconditionisreasonable,giventhatovertwocenturiesthesettlersocietyset

aboutdestroyingtheindigenousworldthroughdispossession,massacre,andassimilationpoli-

cies,isquestionable.Furthermore,certainaspectsofindigenouscustomarylaw,suchasgenital

modificationsandchildbrides,aswellasretributivepunishmentsforbodilyharm,havebeen

consideredlegallyrepugnantandbanned.Indeed,theHighCourthassetadualconditionfor

recognitionwithregardtotradition,inthatithastohavebeenmaintained,andalsobelegally

non-repugnant.AsElizabethPovinellihaspointedout,thisconditionneedstobecritiquedon

thegroundsthatitdoesnotapplytoBritishcommonlawderivedAustralianlaw,butonlyto

indigenouslaw.Fortheformerisnotconsideredtobecomeinvalidorunbindingwhenit

changes,whereasindigenouslaw,accordingtothisformulation,losesitsvalidityorreality

whenitchangestoadapttonewcircumstances.57）
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Thisrequirement,clearly,isquitedifferentfrom,say,theliberalismofWillKymlicka,who

proposesintheCanadiancontextthatFirstNationmarriageandkinshippracticeswouldhave

tobeupdatedsoastoassuretheprimacyofindividualfreedom,withminorityrightspermis-

sibleonlyiftheyareconsistentwiththeliberalcoreprinciplesofindividualfreedom and

autonomy.ItisevenmoreremovedfromtheliberalismofSeylaBenhabib,whoproposesthat

publicpolicyshouldallow culturepreservationonlyifculturemembersareempoweredto

・appropriate,enrich,andevensubvertthetermsoftheirownculturesastheymaydecide・,as

wellastochoosetojoinorleaveastheywill.58）Whatitdoesistostatethatindigenouspeople

mustfollowtheirownindigenouslaws,butnotmakethemorchangethemiflandrightsare

toberecognized.Thistraditionalistmodel,asKymlickanotes,trapsindigenouspeopleintoa

staticmodelofthepast.Onlybypresentingtheirlawsasauthenticlawsidenticaltothoseof

thepastdotheygaintherighttofollowthem inthepresent.Withregardtothisposition,

Behrendtnotes:・Despiteadiverseculturalmake-up,Indigenouspeopleincontemporary

Australiansocietyareoftenperceivedinoneoftwoways:asrelicsofthepast;or,especially

thoseoflessthan・fullblood・,asinauthenticanddevoidofculture.・59）Takingissuewiththis

traditionaliststance,WillKymlickahasurgedAboriginalpeoples・righttorenovatecustomary

lawaccordingtodemocraticproceduresshouldberecognizedintheinterestsofgreaterindige-

nousautonomy.60）

TheurgencyofsupportingAboriginalattemptstolivewithintheirlaw andcultureis

highlightedbyPatrickDodson,whowrites:・Withalloursocialproblemstheanswerisnotto

attackthefoundationsofourcommunitybyputtingtheindividualbeforethecommunity.・

EvenasAborigineswillmeettheirobligationsascitizens,heargues,Aboriginesneedtobeac-

commodatedasAborigines.61）Thisnotionisonethatresonateswiththeargumentassociated

withKymlicka,whofindsaliberalindividualbasisforgrouprightsinthefactthatindividual

membersofgroupsmaysufferiftheirgroupdoesnotenjoycollectiverights.Thusforexample

indigenousgroupsrequiremorelandandself-governmentbecausethesethingsarenecessary

fortheindividualwellbeingofmembersofthosegroups.Withoutthem,individualmembers

loseaccesstotheirculturethatmakesindividualbeingmeaningfultothem,andthiswouldde-

tractfromtheirwellbeing.62）

IndigenouspeoplepositarangeofreasonsfortheAustralianstatetorecognizespecialin-

digenousrightssuchaslandrights.Amongthem isthesuigenerisclaim,asmadebyNoel

Pearson,whichstatesthatAboriginalpeopleswerethefirstAustralianswhoseuniqueposition
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givesthemspecialrights.AccordingtoPearson,itisonthisbasisofbeingthefirstAustralians

thatindigenouspeopleshavespecificcitizenshiprightsconcerninglanguageandlandandso

forththatarenotavailabletootherAustralians.63）RecentAboriginalclaimshaveattheircore

notionsofspecialrightsasAboriginalcitizens forexampletoself-governmentorself-

management,landandcompensationfordispossession,protectionoftheirculturalheritage,

andtherecognitionofcustomarylaw aswellasequalcitizenshiprightsasAustralianciti-

zensintheform ofguaranteedinternationalhumanrightsnorms,freedom from discrimina-

tion,andsoon.64）

ItgoeswithoutsayingthatthesespecialAboriginalcitizenshiprightshavebeenthetar-

getsofconstantandunwaveringattacks,onliberaluniversalistgrounds.Theyarenotwithout

popularsupport.TheformerOneNationpartyleaderPaulineHansongainedconsiderable

popularitythroughherinsistencethatequalitymeantthateveryoneshouldreceivethesame

treatment.Herargument,whichignoredthepointthatnoteveryonestartsoutfromasimilar

positioninlife,heldthattheprincipleofequalitydictatedthatimmigrantsandAborigines

shouldnotgetspecialpolicytreatment.Furthermore,addinganationalisttingetoherargu-

ment,shealsoclaimedthatsuchspecialtreatmentwasdivisive,asitencouragedethnicsepara-

tism.65）Herarguments,althoughcommonlydismissedasracist,requireseriousconsideration.

Iftheliberalstateisbasedonequalrights,thenitseemstomethatspecialrightscanbe

grantednotonthegroundsofpasthistoryorunextinguishedsovereignty,butinordertoreal-

izeamoresubstantialequality.However,theestablishmentofparticularindigenousrights

seemstogobeyondthis,increatingdifferencesinrightsintotheforeseeablefuture.Ifone

takesastrongmulticulturalistposition,theremaybenoproblemwiththeparallelexistence

withinasinglestateformationoftworegimesofrights.Butaseventssubsequenttothegrant-

ingofAboriginallandrightsmakeclear,theAustralianstatedoesnotconcurwithsucha

strongmulticulturalism.

8.Coda:theindividualizationofNativeTitle

ApeculiarityofAustralianrecognitionofAboriginallandrightsisthatsuchrightshave

beengrantedinaformthatisdesignedtoreplicatethecommunallandownershippatternsthat

areassumedtohaveprevailedinpre-colonialtimes.Forexample,landgrantsintheNorthern

Territoryaregenerallygivenasinalienablecommunaltitle,whichistosayfirstlythattheland

becomesAboriginalinperpetuitysolongastheownersdonotvoluntarilycedeittotheCrown,
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andsecondlythatthelanddoesnotbelongtoanyparticularindividualbuttothegroupin

question.

Consideredasawayofensuringgroupmaintenanceintothefuture,thisparticularmode

ofpossessionmaynotbeproblematic.However,thefactthattitlesarecommunalhaslongbeen

criticized.Fromapositionbasedonuniversalisticconceptionsofcitizenship,giventhatwhite

peoplehaveachoiceofindividualorcommunaltitle,ithasbeenarguedthatnotallowingin-

digenouspeoplethesamechoiceisakintoimposingalesserdegreeoflandrightsuponthem.

Apartfromthisliberalprogressivepositionthatiscriticalofonlyallowingcommunaltitle,

thereisanothermoreindividual-orientedposition,whichholdsthatcommunaltitleisanim-

pedimenttoindividualinitiativeanddevelopment,nottomentionthedevelopmentofthemin-

ingindustry.Thefederalgovernmenttookthispositioninthe1990s,whentheHowardLiberal

governmentproposedallowingAboriginal-ownedlandtobesoldinparcelstoboosthome-

ownershipandtoencourageself-reliance.AsPrimeMinisterHowardsaidin2005,・Ibelieve

thereisacaseforreviewingthewholeissueofAboriginallandtitle,inthesenseoflookingto-

wardsmoreprivaterecognition...allAustraliansshouldaspiretoowningtheirownhomeand

havingtheirownbusiness.・Howard・sprojecttoprivatizeAboriginallandbeganin1997,when

hisgovernmentcommissionedJohnReevesQ.C.toproduceareportintoindigenousaffairs.

Reeves・report,tabledin1998,・recommendedendinginalienableAboriginallandrightsinthe

NorthernTerritory,andlimitingthedecision-makingpowersoftraditionalowners.・Whileat

thattimethegovernmenthadinsufficientseatsintheSenatetoimplementtheserecommenda-

tions,Howardcamebacktothetopicin2005,whentheLiberal-Nationalcoalitionheldpower

intheSenateaswellasintheHouseofRepresentatives.

Thefollowingyearin2006,thegovernmentproposedandpassedtheAboriginalLand

Rights（NorthernTerritory）AmendmentBill,whichmadeiteasierforminingcompaniesto

getpermissiontodevelopminesonAboriginalland.Theamendmentalsointroducedlow-

interestloanstoallow thepurchaseoftownshipland,bothbyAboriginalandbynon-

Aboriginalpeople,andsoallowedprivateownershipofAboriginalland.66）Thismeasurehas

importantramificationsforlanduseintheNorthernTerritory・sAboriginaltownships.

Previously,localAboriginalLandCouncilscommunallyownedland,onwhichsomewhere

between500and1000dwellingswereconstructedeachyearoverthelast30yearsusinggov-

ernmentfunds.Localindigenouscommunitiesmanagedtheseresidences.・Indigenouscommu-

nityorganizationshavebeenencouragedbygovernmenttochargeincome-relatedrentsfor
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thesedwellingswiththeaim ofcoveringassetmaintenanceandotherrecurrentcosts.・67）In

practice,fewindigenouspeoplepaidmarketratesfortheirhomes,butasaresultofthispolicy

shift,indigenouspeoplewillinfuturehavetorenthomesontheopenmarket,orpurchase

homesundertheconditionsprovidedforbytheAmendment.Inshort,theHowardgovernment

pushedAboriginalpeoplestoadoptamoreindividuallifestylecenteredontheprivateowner-

shipoflandandhousing.Thispolicywasgreatlyadvancedbydramaticeventsin2007.

Onthe21stofJuly2007,PrimeMinisterJohnHoward・sLiberal Nationalcoalitiongov-

ernmentannouncedthatitwastosendmilitaryandpoliceforcesintoindigenouscommunities

intheNorthernTerritory.Thiswas,thegovernmentclaimed,anecessaryresponsetowhatit

termedanepidemicofchildsexualabuse,asdetailedbythe2007reportoftheNorthern

TerritoryInquiryintotheProtectionofAboriginalChildrenfrom SexualAbusechairedby

PatriciaAndersonandRexWildQ.C.entitledAmpeAkelyernemanemekemekarle,orLittlechil-

drenaresacredinEnglish.68）Theensuing・NorthernTerritoryNationalEmergencyResponse・

usedthefindingsoftheInquirytoimplementpolicyreformstargetingindigenouswelfare,edu-

cation,health,andlanduse.Thesereformswereenforcedbythemilitaryandpolice.Toensure

thatchildrenattendedschool,thegovernmentlinkedparents・welfarepaymentstotheir

children・sattendance.Healthchecksweremadeobligatoryforallindigenouschildren,while

thepurchaseofalcoholbytheirparentswasrestricted.Governmentoversightofindigenous

welfarespendingwasalsoextendedtocovergamblingandtobacco.Furtherreducingthe

autonomyofindigenouscommunities,thepowerthatmanycollectivitiesheldtolimitentryby

non-indigenouspersonsunderthepermitsystemwasabolished.Bailandsentencingcouldno

longertakecustomarylawintoaccountincriminaljusticecases.Thegovernmenttookupcon-

trolovertownshiplandsthatwerehithertoheldbyindigenouspeoplecommunallyunderthe

provisionsoftheNativeTitleActof1993,byunilaterallyimposingcompulsory5-yearleases

on・justterms・,withthegovernmentseekingtoobtain99yearleaseswithindigenousapprov-

al.69）

Thesenewmeasures,forNorthernTerritoryindigenouspeoplesamountingtotheintro-

ductionofsumptuarylaw,werehighlylikelytocontravenethefederalRacialDiscrimination

Act（1975）,whichthegovernmentpreemptivelysuspended.The2007legislationclaimedthat

toprotectindigenouschildrenfrom sexualabuseandtoensurethattheywerehealthyand

educated,itwasnecessarytopreventindigenousadultsintheNorthernTerritoryfromcon-

sumingalcohol,tobaccoandpornography.Inordertoprotectthecitizenshiprightsof
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indigenouschildren,inotherwords,itwasnecessarytocircumscribethecitizenshiprightsof

adultAboriginesintheNorthernTerritory.Also,thegovernmentdeterminedthatthereforma-

tionofindigenoussocietycalledforacomprehensivemodificationofactualcommunityliving

conditions.Collectivelandandhouseownership thenorminmostcommunitiesbothasa

resultofindigenouslandrightslegislationandindigenouscustomarylaw,weretobedisman-

tled,andprivateownershipanduseintroducedintheirstead.Tomakesurethatwelfare

moneydirectedtoindigenouscommunitieswasspentinofficiallyapprovedways,thegovern-

mentintroducedbureaucraticoversightofprivatespending.Inthisway,thefederalgovern-

mentdeclaredNorthernTerritoryindigenouspeoplestobelegallyincompetenttomanage

theirownaffairs.Likeminorsorthosedeemedmentallyhandicappedforlegalpurposes,their

freedomofactionwastobecurtailedbyabenevolentstate.Importantcitizenshiprightsofin-

digenousAustraliansintheNorthernTerritoryweresuspended,andintheirstead,thegovern-

mentintroducedauthoritariantreatmentbythearmyandpolicethatwasostensiblyforthe

goodofthosesubjectedtointervention.

TheRuddAustralianLabourPartyfederalgovernmentthattookpowerin2008hasbasi-

callycontinuedthepolicy,withminormodifications.Thepolicyhasbeencontinueddespitethe

Ruddgovernment・sendorsementoftheUNDeclarationontheRightsofIndigenousPeoplesin

2009.Thisyear,despitedrawingpraiseforthisendorsement,theAustraliangovernmenthas

drawnseverecondemnationfromtheUNSpecialRapporteurJamesAnayabecauseofthecon-

tinuinginterventionthatinfringesindigenoushumanrights.70）Howshouldwethinkaboutthis

intervention,inwhichfederalgovernmentsofanadvancedliberalstateclaimtobepursuing

benevolentsocialendssuchasthealleviationofpoverty,thereductionofviolenceespecially

againstwomenandchildren,andtheimprovementofespeciallychildren・spopulationhealth,

throughilliberalmeansinvolvingthesuspensionofcertaincitizenshiprights?Iarguethatthis

casereflectsacertainambiguityinbothindigenousstrategiesandinliberalstrategiesaimed

atguaranteeingindigenousrights.

Theindigenousrightsmovement,oncefullcitizenshiprightsweregranted,setaboutac-

quiringspecialcitizenshiprightstodowithlandandculture.However,therealization,tosome

degree,oftheserightshasbeenachievedinthecontextofacontinuingcatastropheinindige-

nouscommunities,wheresubstanceabuse,violence,andillnessarerife,nottomentionunem-

ploymentanddesperation.71） Viewingthis,theHowardandRuddgovernmentsaimedto

resolvethesituationthroughamorethoroughgoingmodernizationofAboriginalsociety.The
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nextstepinthegovernment・streatmentofthe・Aboriginalproblem・isclearlyenvisagedasre-

quiringagreaterstressontheindividual.TheAustralianadvancedliberalstate,despiterepre-

sentingitselfasmulticultural,stillrequiresthatdifferencebesubjectedtoliberalnorms.Non-

marketizedindigenouscommunallifeisstillatargetofassimilationpolicy,disguisedinthe

shapeofpoliciestopromoteprivatehomeownership,enterpriseandinitiative.
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普遍的市民権とオーストラリア先住民の市民権

同化と差異をめぐる一考察
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要 旨

グローバル化の加速により、人やモノの流動化が進み、結果として国民国家の境界線は希薄化しつつ

ある。こうしたなかで、市民権という概念に対する関心が再び高まろうとしている。現代の議論のなか

では、全人に等しく配分されるべき普遍的市民権を認めながらも、民族や性や出自など、人の集団的属

性を根拠として配分されるべき特別な市民権もある、とする主張が目立つ。本稿ではオーストラリアの

先住民による市民権獲得闘争に焦点をあてながら、大陸の植民地化過程の歴史を再構築する。特に、植

民地的搾取を正当化する作戦として導入された同化政策と先住民による市民権獲得闘争の関連性、そし

て普遍的な市民権の承認を求める運動から特別な市民権の承認を求める運動への転換を論じる。

キーワード：オーストラリア、市民権、先住民、土地権、植民地主義


