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The Burden of Proof of Defects

in Consumer Sales of Goods

—An Opportunity for the Judgment of October 12,
2016 in the Federal Court of Justice of Germany—

Takayuki FURUTANI

Abstract

In the ruling of October 12, 2016, the Federal Court of Justice of Germany (Bundesgerichtshof,
BGH) passed a fundamental judgment regarding the shifting of the burden of proof of defects of goods
in consumer sales law. Article 476 of the German Civil Code (Biirgerliches Gesetzbuch, BGB) regulates
the following: “If, within six months after the date of the passing of the risk, a material defect
manifests itself, it is presumed that the thing was already defective when risk passed”. However, it
was not necessarily obvious that under what conditions this article is applied and what it presumes
about. BGH initially assumed that Article 476 BGB is a provision that presumes the existence of
defects of goods at the date of the passing of the risk on the premise that the buyer (consumer)
proves the existence of the defects of goods and “the cause thereof” (Timing belt judgment;
Zahnriemen-Urteil). However, in the ruling of June 16, 2015, the European Court of Justice passed a
different judgment (Faber judgment) on Article 5, paragraph 3 of the Consumer Sales Directive
(1999/44/EC), which became a model of Article 476 BGB; therefore, BGH can no longer maintain its
precedents. Under such circumstances, finally, in the ruling of October 12, 2016, BGH has changed
its precedents to conform the interpretation of Article 476 BGB to the Faber judgment (Torque
converter judgment; Drehmomeniwandler-Urteil). This judgment is significant as it is an indication of
the final point of the debate over Article 476 BGB. In this paper, triggered by this new judgment, I
have investigated the burden of proof of defects of goods in consumer sales of goods and revealed the

distribution structure of the burden of proof between the buyer and the seller under Article 476

BGB.

Keywords : Consumer sales of goods, Shifting of the burden of proof, Article 476 of the BGB,

Faber judgment, Torque converter judgment



